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EXECUTION COPY 



AGREEMENT AND PLAN OF MERGER 

Among 

AFFYMETREX, INC., 

GMS ACQUISITION, INC., 

GENETIC MICROSYSTEMS, INC., 

JEAN MONTAGU 
(as Stockholder Representative) 

and 



THE STOCKHOLDERS SET FORTH ON THE SIGNATURE PAGES TO THIS 

AGREEMENT 



Dated as of September 10, 1999 
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i*^*™ Substance" means any substance that is: (A) listed, classified or 

or by-product, asbestos-containing material, lead-containing paint, polycWonnated 
biphenyls radioacuvema^ 

Se^atoryactionby any Goven^entEntitymco^on^anyEnvironxnentalHealth 
and Safety Law. 

-Holdback" means 10% (or the maximum percentage permitted that is consistent 
with pooling of interests accounting treatment) of the aggregate number of shares of Parent 
Common Stock to be delivered by Parent at Closing, rounded down to the nearest whole 

share. 

"ttnldhack Account" means the account maintained by the Escrow Agent pursuant 
to the terms of the Escrow Agreement in respect of the Holdback- 

"HSRAct" shall mean the Hart-Scott-Rodino Antitrust Improvements Act of 1 976, 
as amended. 

"indemnified Party* shall have the meaning set forth in Section 10.7. 

"inde mnifying Parties" shall have the meaning set forth in Section 10.7. 

"Intellectual Property Rights" shall have the meaning set forth in Section 6.1 (p). 

" knowledge" with respect to the Company shall mean the actual knowledge of Jean 
Montagu, Stanley Rose, Peter Honkanen or Peter Lewis or to the knowledge that such 
individuals would reasonably be expected to have after reasonable inquiry ansing after the 
conduct by such individuals of a reasonable investigation with respect to the fects or matters 

specified. 

"Law" means any federal, state, local, foreign or international law, statute, ordinance, 
rule, regulation, treaty, judgment, order, injunction, decree, arbitration award, agency 
requirement, license or permit of any Governmental Entity. 

"M^chusetts Articles of Merger' - shall have the meaning set forth in Section 2.3. 

"MBCL" shall have the meaning set forth in Section 2.1 . 

"Merger" shall have the meaning set forth in the Recitals. 

"M ^r Consideration" shall have the meaning set forth in Section 5.1(a). 
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(p) Tntellectna l Property. 

(i) Setforth in Schedule 6.1(p)(i) of the Company Disclosure Schedule 
is a complete list of each of the following items (A) all patents and appUcaUons therefor, 

"SLfci (including service marks) and 
registrations of copyrights and applications therefor that are owned by fie Company or 
Hcensed to the Company (collectively, " Company Intellectual Property yfttf V CB) 
ncenles s^U^esfagreemeatsandcontmctsrelatingtothe Company Intellectual Property 

b^third party f Tf™ P.m, Intellectual Property Licen ses") excluding commeroaUy 

Hot exceed $ 1 0,000 per license per calendar year, used in the 

^^,1 Software Licenses"^ and (C) aU agreements under wtoch the Company has 

granted any third parry the right to use any Company Intellectual Property. 

(ii) To the knowledge of the Company, excluding Commercial Software 
LicensesfceCompanyistheovvnero^^ 

all Company Intellectual Property Rights, patents and patent applications, supplemenmry 
protection ccWicatesand^^^ 

Sark and service mark registrations, logos, commercial symbols, business name 
registrations, trade name,, copyrights and copyright registrations, computer so^c m^ 
wo ks and mask work registration applications, industrial designs and apphcations for 
registrationofsuehmdustruU^^ 

renewal, extensions, reexaminations and reissues of any of the foregoing mteUectoal 
Dronerty rights where applicable, inventions, biological materials, trade secrets, formulae, 
CwSwfShnical information, research data, research raw data, laboratory notebooks 
££££ dXs, Proprietary technology and information held or used in the business of 
the Company (the "Tympany int«>H«*iial Property"!. 

(iii) Tome knowledge ofthe Company, (a) the Company is the sole legal 
and beneficial owner of all the Company Intellectual Property (except for Company 
Intellectual Property that is the subject of any Third Party Intellect^ Property 

Se Co^ercJsXare Licenses) and (b) all Company Intellectual Property is valid and 
subsisting. 

fiv) The Company has not entered into any agreements, licenses or created 
any Encumbrances, leases, «mWes, options, restrictions, rights of first refusal, ^tendon 
^ZTon4 except to title which affect the Company Intellectual Property or 
^mct the use by the Company of the Company Intellectual Property in any way. 

(v) The Company is in compliance in all respects with Third Party 
Intellectual Property Licenses. 
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(vi) The Company is not, and will not be as a result of the execut^ 
J «f Ai« Lriment or the consummation of the Merger or the other 

delivery ^T^^'^^Z^T^h^^ ^ ^ w 

transactions contemplated hereby m oreacn, yioiauu f Intellectual 

(vii) The Company has the right to license to third parties the use of 
Company Intellectual Property Rights. 

fvuD All registrations and filings relating to Company IntellectualProperty 

and there are no facte of which tne ^P™? significant extent the scope of 

occur in a patent prosecution proceeding. 

fix) The manufacture marketing, distribution or sale of any product 
yx; i ™ i«« *Tr , ld b r identified for development by, 

Selectively, -tell^iprnn^RW of any ttai party. 

00 To the knowledge of the Company, there are ™^^-*™» 

cancellations or other contested proceedings. 

(xi) Totheknowledgeof^eCompany.therearenooutstandm^ 
or prodding, Umtedorpendingby any third pa ^ cb^^ ^erslnp, pnonty, 
scopTor validity or effectiveness of any Company Intellectual Property. 
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fxrft To the knowledge of the Company, there are no Intellectual Property 
Rights of any third party that would be infringed by the continued practice of any 
technologies previously used or presently in use by the Company. 

(xiii) To the knowledge of the Company, there is no unauthorized use, 
infringement or misappropriation of the Company Intellectual Property by any third party, 
including any employee or former employee of the Company. 

(xiv) The Company his not granted any Ucenses, immunities, options or 
other rights to the Company Intellectual Property which could provide a third party with a 
defense to patent infringement proceedings, whether domestic or foreign. 

Ocv) The Company has taken commercially reasonable measures to 
maintain the confidentiality of the inventions, trade secrets, formulae, know-how, tectoncal 
information, research data, research raw data, laboratory notebooks, procedures, designs, 

of which* the Company is contingent upon maintenance of the -nfid^^er^ 
Without limiting the generality of the foregoing, (A) each employee of the Company*^ 
each consul the Company who has had access to proprietary ^ 0 ^ on ^^ 
to the Company has entered into an agreement suitable to vest ownership rights to any. 
Sv^tocrJtions, developments, and works in the Company and has entered into an 

director of the Company has entered into an agreement to maintain the confidential 

Company Disclosure Schedule whose involvement m the business of the Company is 
described with specificity therein. 

(a) v^r 9000 Compliance, (i) Items of hardware, software, firmware 
nr embedded wocesses rSvstems" ) that are a part of, or are used in connection with the 
Ss^ 

insurance or similar coverage or plans for making such Systems Year 2000 Compliant). 

(ii> Based upon a reasonable mquiry of substantial suppliers, customers 
*nd service providers of the Company, to the knowledge of the Company, no supplier, 
£££ s^ctprovider of ^Company will te unable to ensure that its Systems are 
Year 2000 Compliant. 

(r) Title to Property Fncnmhrances . The Company does not own any 
real property. Schedule 6. l(r) of the Company Disclosure Schedule contains 
accuLeUsTof all real property leases to which the Company is a party. The Company 
owns (i) all of the properties and assets (whether real, personal, or mixed and whether 
e or imangible)^at it purports to own, including all of the properties and assets 
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Hast -s"' xl'aaswu oaMMS* 



W61 : 5' '0ra3S3Hli'iNl^ 



,JHC. 





,u*tf 
CMS ACQUISITION. WC. 




(3ENEnCMlCROSYSTEMS,lNC. 



Br-— 

Tide: 

By- — 

Tide: TiaMicr 
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vo^o sr^ 6b* 1X39 S. & C, 



IN WITNESS WHEREtiF, tbis Agreement has been duty executed and 
delivered by the duly amhorized officers of the parties hereto aa of the datefirrtwittoa 
above. 

APFYMEIMX INC. 



By: 

Name: 
Title: 



GMS ACQUISITION, INC, 



Name: 
Title: 

Bv: 
Name: 

Utter Treasurer 



GENETIC MICROSYSTEMS. INC. 




Title: Treasurer 
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Stockholder Representative 

(on behalf of all of flic stockholders of Genetic 




SaahaMantagu 
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Ffcri .Platonic ft« SYSTB1 ^ NO. ; Juli 25 l9Se re:JrM1 

Q«;BB ^«:04 FA* HZ GO ft LX59 S * C. 



Stockholder RBprtseot&tive 

{on behalf of all of tire atockholdtas of Cfeaetic 

MicroSystema, Inc.) 



By: 



Name: Jean Montagu 



Stanley Roaa 

v. 



Peter Honkonen 



Mylw Mace, Jx. 
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Xnt«neccual Property nt 
Genacic MioroS/fftiEmc, Trie- 



1. P»toat» ttnd PAt«it Application* 



Prior Applua 



A. 

ooaooi 

U.S. 



011001 



09/045, 547 



09/07$, 790 



03/20/90 



05/1S/96 



oaoooi 

U-S. ( 03/170,647 lo/13/Se 
031WO1 

PCT WD TT335/O«097 1)3/19/99 



Hide Field Of View 

And High speed 
Sr-aimttig rflcroecopy 



Focusing In 
Kic?fo*cope Sy« tenia 



Wide Field OJ Viw 
And High Speed 
flcanniny Microscopy 



wi<3r. Field Of View 
And Eigfc 

Scanning Microscopy 



KT/A 



09/073,324 



OS/04B.547 



Uy/045,547 
03/170, S47 



All countries awailabl* Lo be dosiynated w*re decignai^d, i.e.: 

JU'i GH. AM, KE, TiS, Mfc, SB, SZ, UG, W 

EAi AM, AZ, BY, KG. KZ. MD. TO, TJ, TM 

EP= AST, BR, CH, CY, DB# OJC, B*, Fi, *R, GB, 5*, IF, IX. t0, MC* ' 5K 

OAi BF, BJ. CF, 03, CI, CM, OA, GN, <3W, ML, Bft, NE, S*U TS 

National: AS, A. AM, AT/ AU, A75, DA, BB P BG, UK, BY, CA, CH, CW, CU, CZ, DE, 
OK, £Z/ ES, FI, QB, GR, ©II, CM, WR, BU, ID, IX,, Iff, IS. OP. «, KO, XP, KR, 
KZ, LC, LK, LR, LS, LT. Itf. I/V, MD. MK, Miff, KW, MX, UO, NZ, PL, P*, HU, RU, 
3D, 5E, SG, Bl s SX, SL, TOT, TM, TP, TT, OA. ITS', UZ, VN, YU, £A, ZW 



iECIIVED TIMESEP. ]0. S:5m JKIHT 7IMESEP. 10. ■ 6:02PM 
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September 10, 1999 

Genetic MicroSystems, Inc. 
34 Commerce Way 
Woburn, MA 01801 
Attention: Jean Montagu 



Re- Merger of Genetic MicroSystems, Inc. CGMS") witt mi m ° 

GmI Corporation ("Merger Sub"), a Wholly Owned Sj££*£, a 
Affirmed Inc. rAfrymetrix") as a Result of which GMS becomes 
ffgg fSLd Sub -^"T ^ AffVrnetrix fn> "Merged 



Dear Coco: 



inconnectionwifcthe^ 
September 10, 1999, by and among Af&me**. ^(lt"M^er A^eemeuO, and 
Representative and the other stockho Iders y oX*S enter into an 
the transactions contemplated therein, GMS ^S^SS^hK in connection 
agreement governing the escrow ^^^^^^SL of such 
vSh the Merger. The parties shall proceed to ^fj*^™ m 
agreement as soon possible, but in any event prior to September 17, 15W. 
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0B/09/i9 _2i:lO_EU 212 B5L"52 * 



S & C, 



T-461 P. 033/033 F-975 

a 003 



t. itw«Am(T on the terms act forth above 
Please indicate your cogent to the forgoing on Ov 

by signing imdretmrfng a copy rf «-» lettor - Veiy ^ yourSv 




AGREED TO: 

GENETIC MfW^YSTEMS. IMC 



By:_ 



L Montagu 
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